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ORDER -

IT IS HEREBY ORDERED that the proposed rules attached to
this order captioned “Rule . Judicial Bypass Procedure to
Authorize Minor to Consent to an Abortion, and Rule .
Judicial Bypass Appeals”, necessitated by passage of H.B. 85, are
adopted and promulgated effective May 1, 2006, pursuant to the
expedited rulemaking provisions contained in Rule 11-101(6) (F) of
the Supreme Court Rules of Professional Practice.

For the Court:

///774/ 7 2004 WJ, Uv@c/\

Dafe Michael J. Wilkins
Associate Chief Justice




DRAFT
Rule . Judicial Bypass Procedure to Authorize Minor to Consent to an Abortion

(a) Petition. An action for order authorizing a minor to consent to an abortion without the
consent of a parent or guardian is commenced by filing a petition. The petitioner is not required
to provide an address or telephone number but must state that she is a resident of Utah and
identify the county of residence. Blank petition forms will be available at all juvenile court
locations. The court will provide assistance and a private, confidential area for completing the

petition.
(b) Filing. The petition may be filed in any county. No filing fee will be charged.

(c) Appointment of Counsel. If the petitioner is not represented by a private attorney, the
Juvenile court shall consider appointing an attorney under Utah Code Ann. § 78-3a-913 and/or
the Office of Guardian ad Litem Under § 78-3a-911. The clerk shall immediately notify the
attorney and/or the Office of Guardian ad Litem of the appointment.

(d) Expedited Hearing. Upon receipt of the petition, the court shall schedule a hearing to
be held within three judicial days. The clerk shall immediately provide notice of the hearing date
and time. The hearing shall be closed to everyone except the petitioner, the petitioner’s attorney,
the guardian ad litem, and any individual invited by the petitioner, the petitioner’s attorney or the
guardian ad litem. Upon request, the petitioner may be allowed to participate telephonically at
court system expense. The hearing may be held in chambers if recording equipment or a reporter
is available.

(e) Findings and Order. The court shall enter an order immediately after the hearing is
concluded. The court shall grant the petition if the court finds by a preponderance of the
evidence that one of the statutory grounds for dispensing with parental consent exists.
Otherwise, the court shall deny the petition. If the petition is denied, the court shall inform the
petitioner of her right to an expedited appeal to the Utah Court of Appeals. The court shall
provide a copy of the order to individuals designated by the petitioner.

(f) If the court does not hold a hearing within three judicial days, the petition shall be
deemed granted. Upon request of the petitioner, the clerk of the juvenile court shall prepare a
certificate indicating that a hearing was not held and that the petition is deemed granted pursuant
to this rule.

(g) Confidentiality. The petition and all hearings, proceedings, and records are
confidential. Court personnel are prohibited from notifying a minor’s parents, guardian, or
custodian that a minor is pregnant or wants to have an abortion, or from disclosing this
information to any member of the public.



(h) Appeal. A petitioner may appeal an order denying or dismissing a petition to bypass
parental consent by filing a notice of appeal within three judicial days after entry of the order.
The clerk shall immediately notify the clerk of the Court of Appeals that the notice of appeal has
been filed.

(1) This rule supercedes all other procedural rules for actions filed under § 76-7-304.5



DRAFT

Rule . Judicial Bypass Appeals

(a) Scope. This rule applies to an appeal from an order denying or dismissing a petition
filed by a minor to bypass parental consent to an abortion under Utah Code Ann. § 76-7-304.5.
In such appeals, this rule supercedes the other appellate rules to the extent they may be
inconsistent with this rule.

(b) Jurisdictional Limitation. This rule does not permit an appeal to be taken in any
circumstances in which an appeal would not be permitted by Rule 3.

(c) Notice of Appeal.

(1) A minor may appeal an order denying or dismissing a petition to bypass
parental consent by filing a notice of appeal in the juvenile court within three judicial days after
entry of the order. The notice of appeal may be filed in person, by mail, or by fax, and must be
accompanied by a copy of the order from which the appeal is taken. No filing fee will be
charged. The clerk of the juvenile court shall immediately notify the clerk of the court of appeals
that the appeal has been filed.

(2)  The notice of appeal must indicate that the appeal is being filed pursuant
to this rule, but the court will apply this rule to cases within its scope whether they are so
identified or not.

3) Blank notice of appeal forms will be available at all juvenile court
locations and will be mailed or faxed to a minor upon request. No fee will be charged for this
service or other services provided to a minor in an appeal under this rule.

(d) Record on Appeal. The record on appeal consists of the juvenile court file, including
all papers and exhibits filed in the juvenile court, and a recording or transcript of the proceedings
before the juvenile court. The clerk of the court of appeals shall request the record immediately
upon receiving notice that the appeal has been filed. Upon receiving this request, the clerk of the
juvenile court shall immediately transmit the record to the court of appeals by overnight mail or
in another manner that will cause it to arrive within 48 hours after the notice of appeal is filed.

(e) Brief. A brief is not required. However, the minor may file a typewritten
memorandum in support of the appeal. The memorandum shall be submitted within two judicial
days after the notice of appeal is filed.

(f) Oral Argument. If ordered by the court, oral argument will be held within three
judicial days after the notice of appeal is filed. The court of appeals clerk will immediately
notify the minor of the date and time for oral argument. Upon request, the minor will be allowed
to participate telephonically at court system expense.



(g) Disposition. The court shall enter an order stating its decision immediately after oral
argument or, if oral argument is not held, within three judicial days after the date the notice of
appeal is filed. The clerk shall immediately notify the minor of the decision. The court may
issue an opinion explaining the decision at any time following entry of the order. The opinion
shall be written to ensure the confidentiality of the minor.

(h) Confidentiality. Documents and proceedings in an appeal under this rule are
confidential. Court personnel are prohibited from notifying the minor’s parents, guardian, or
custodian that the minor is pregnant or wants to have an abortion, or from disclosing this
information to any member of the public.

(i) Attorney. If the minor is not represented by an attorney, the court shall consider
appointing an attorney or the Office of Guardian ad Litem to represent the minor in the appeal. If
an attorney or the Office of Guardian ad Litem was appointed to represent the minor in the trial
court, the appointment continues through appeal.



Rule 60. Judicial Bypass Procedure to Authorize Minor to Consent to an Abortion

(a) Petition. An action for order authorizing a minor to consent to an abortion without the
consent of a parent or guardian is commenced by filing a petition. The petitioner is not required
to provide an address or telephone number but must state-that-she-is-arestdent-of Htah-and
identify the county and state of residence. Blank petition forms will be available at all juvenile
court locations. The court will provide assistance and a private, confidential area for completing
the petition.

(b) Filing. The petition may be filed in any county. No filing fee will be charged.

(c) Appointment of Counsel. If the petitioner is not represented by a private attorney, the
juvenile court shall consider appointing an attorney under Utah Code Ann. § 78-32-913 and/or
the Office of Guardian ad Litem Under § 78-3a-911. The clerk shall immediately notify the
attorney and/or the Office of Guardian ad Litem of the appointment.

(d) Expedited Hearing. Upon receipt of the petition, the court shall schedule a hearing to

be held and the petition resolved within three judicial days. The court may continue the hearing

for no more than 24 hours if the court determines that the additional time is necessary to gather
and receive more evidence. The clerk shall immediately provide notice of the hearing date and

time. The hearing shall be closed to everyone except the petitioner, the petitioner’s attorney, the
guardian ad litem, and any individual invited by the petitionersthe-petitioner’s-attorney-or-the
guardiamadditem. Upon request, the petitioner may be allowed to participate telephonically at
court system expense. The hearing may be held in chambers if recording equipment or a reporter
is available.

(e) Findings and Order. The court shall enter an order immediately after the hearing is
concluded. The court shall grant the petition if the court finds by a preponderance of the
evidence that one of the statutory grounds for dispensing with parental consent exists.
Otherwise, the court shall deny the petition. If the petition is denied, the court shall inform the
petitioner of her right to an expedited appeal to the Utah Court of Appeals. The court shall
provide a copy of the order to individuals designated by the petitioner.

(f) If the court does not hold a hearing and resolve the petition within three judicial days,
the petition shall be deemed granted. If the court continues a hearing for 24 hours under
paragraph (d), the petition shall be deemed granted if the petition is not resolved by the
expiration of the additional 24 hours. Upon request of the petitioner, the clerk of the juvenile
court shall prepare a certificate indicating that a hearing was not held and that the petition is
deemed granted pursuant to this rule.

(g) Confidentiality. The petition and all hearings, proceedings, and records are
confidential. Court personnel are prohibited from notifying a minor’s parents, guardian, or
custodian that a minor is pregnant or wants to have an abortion, or from disclosing this



information to any member of the public.

(h) Appeal. A petitioner may appeal an order denying or dismissing a petition to bypass
parental consent by filing a notice of appeal within three judicial days after entry of the order.
The clerk shall immediately notify the clerk of the Court of Appeals that the notice of appeal has
been filed.

@) This rule supercedes all other procedural rules for that might otherwise apply to
actions filed under § 76-7-304.5



Comments Posted as of 6/1/06: Rule 60-Judicial Bypass Procedure

This is an additional comment, incorporating more things I've noticed about Utah Rule of
Juvenile Procedure 60 since commenting two days ago.

1. The first sentence of the version I was originally sent did not have an "an" in front of "order."
The online version does. The printed rule should keep the "an," since it makes the sentence
clearer.

Shouldn't HB 85 have also added a jurisdictional provision to 78-3A-104? When the legislature
adds other responsibilities to the juvenile court, it adds provisions there. Perhaps the Supreme
Court should suggest that to the legislature.

As I indicated earlier, I doubt that the legislature saw HB 85 as a way to make abortions easier,
but Utah Rule of Juvenile Procedure 60(d) is full of ways to do so. I should have provided a more
complete list of the ways the rule does that. Some additional ways: HB 85 does not mention
filing a petition for free, or getting a hearing date set on demand at the time of filing the petition,
or being able to provide only minimal information about oneself (residency, etc.) while still ‘
getting a hearing, or being able to get a hearing in any county in Utah, or being able to phone in
to a hearing for free, or having a Guardian ad Litem or other attorney appointed for free, or
barring from the hearing the father of the child about to be killed (HB 85 does remove a spousal
notification provision, so it seems clear that father notification is contraindicated, but nothing in
the bill says a father who knows of the hearing should be barred from attending). Again, some of
these provisions may well be appropriate, but adding all of these things to what I mentioned in
my earlier comment makes it look as if Rule 60 does more to help the abortion industry than to
implement procedural processes in support of HB 85.

Rule 60 should be revised to make it a simple rule providing a procedure for someone to appear
before the judge to seek an order, without including in the rule such things as getting abortion
approval from a clerk.

Posted by Paul Wake June 1, 2006 12:44 PM

In the version I was sent, 60©) of the juvenile rule had "under" capitalized in the middle of a
sentence. That isn't the case in the online version, so perhaps it is no longer a problem.

In 60©), "78-3a-911" should be "78-3a-912," since section 911 deals with the director, and
section 912 deals with the appointment of GALSs in specific cases. That said, I was under the
impression that the legislature has been restricting the range of what GALs do; for the court to
give them responsibility by rule to help with abortions seems like something that would draw a
second glance from the legislature.

In 60(d), what is a "judicial day?"

60(d) cannot be aimed at expediting hearings in emergency situations, since HB 85 allows
doctors to make professional judgments in emergency situations without resorting to the
judiciary. Yet 60(d) seems to eagerly provide a number of ways to streamline the path to the
abortion clinic, as if it were an emergency process. HB 85 does not mention a three day



maximum time to get a hearing, or a one day maximum continuance, or allowing a clerk to
approve an abortion if a judge misses a deadline, or providing private areas with special help to
fill out forms, or that a procedural rule related to HB 85 should take precedency over any other
rule that might apply. Yet all of that is in 60(d). Some of it is appropriate to a procedural rule.
However, taken together it makes the rule vulnerable to an argument that someone was in a hurry
to get a politically correct law in place in the form of a rule, to correct what the legislature did.

60(h)'s expedited appeal process, ostensibly there to make things easy for a minor (a process that
actually allows a child to get appellate approval for an abortion without even briefing or arguing
the case, based on a transcript of a hearing below that would somehow immediately materialize),
seems incongruent with the limitation on filing appeals to only the three days following the
district court's decision. Three days isn't much time. -

It seems odd that juvenile rule 60(h) would not include a statement that the juvenile court will
have blank notice of appeal forms available, seeing as the appellate rule says that.

Posted by Paul Wake May 30, 2006 05:45 PM

The Office of the Guardian ad Litem has concerns regarding this Rule. The legislation itself does
not call for the appointment of a guardian ad litem. The court placed a fiscal note on the
legislation and the GAL office did not because under the statute we would not be involved. By
providing for our appointment by rule, we are unable to receive any additional resources to
address the time that will be spent by GALs appointed. We concede that the juvenile court has
discretion to appoint a GAL in any matter pursuant to Utah Code Ann. Section 78-3a-
912(1)(a)(). The rule, however, is unclear about the role of the guardian ad litem.

It seems to us that the rule should be amended to state that the court would first determine
whether the minor is competent. Only if the minor is determined incompetent should a guardian
ad litem be appointment to ascertain and argue for the best interest of the minor seeking the
judicial bypass.

Posted by Kristin Brewer, Director
Office of Guardian ad Litem

Posted by kristin brewer May 25, 2006 11:18 AM

I think this is a truly evil rule. It seems unreasonable to me that, as a parent (a) I must consent,
appropriately, for any medical procedure to be done to my child, regardless of how trivial
(administration of an aspirin at school, for example), but (b) that the court system may make it
impossible for me, as a parent, to even be aware of my child's pregnancy and intent to kill my
grandchild!

From my perspective as a lawyer, any rule which provides for any sort of remedy, let alone a
remedy as drastic as the killing an unborn child, without at least the potential input of all parties
with standing to the matter, including the juvenile's parents and the father of the unborn child, is
totally inappropriate because the tribunal cannot get all of the information necessary to make a
reasoned decision. Furthermore, this rule is an outrageous usurpation of not only parental
responsibility and authority but also of legislative authority which has passed parental



notification laws.
This rule should NOT be enacted!
Posted by Linda Barclay May 15, 2006 11:37 AM

As a parent and lawyer, I oppose bypassing and circumventing parental knowledge about their
children, unless clearly required by strong, current, authoritative caselaw.

Posted by Robert R. Wallace May 9, 2006 10:25 AM

I'm sorry, but I cannot support a rule change to this extent. If the Court is able to protect the
minor's rights--up to and including an abortion--the Court can certainly continue such protection
even if the parents of the petitioner are given notice of the hearing and are allowed to attend. I
recommend the proposed Rule 60 (Judicial and Appellate) changes be revised to allow notice to
and appearance by parental representatives at such hearings.

Be assured that I have worked with a number of juveniles and been an advocate for victims rights
for battered spouses and neglected or abused children throughout the past 25 years. I realize the
problems involved in many (if not most) cases of juvenile pregnancy when parents are involved
in the abortion decision. I'm sure that is what the whole concept of "hearing" is designed to
accomplish in cases of pregnancy: to give the juvenile an opportunity to obtain an abortion
without obtaining parental consent. I don't disagree with that opportunity in appropriate cases.

Nevertheless, parental objection to an abortion may be based on sound, important bases of
physiology, sociology, law, and principle. The Court will never know if its decision is best if the
Court--contrary to hundreds of years of common law tradition--purposefully excludes even the
opportunity of hearing arguments in opposition to the proposed petition.

I know this is a difficult question. I know many parents are unable to be objective in such a
situation. The same is just as true for a pregant teen, and the law has traditionally withheld rights
to make most decisions from such underage teenagers because of their general lack of maturity in
judgment . . . which, of course, may be the primary reason for the pregnancy in the first case.

Certainly the Court must protect minor teenagers and society in general. Furthermore, Courts are
increasingly asked to evaluate when the unborn also require protection. In present circumstances,
it appears to me that the Court best serves the interests of society as a whole when it specifically
addresses the needs of the minor teenager (petitioner), but allows other interested parties WITH

. STANDING (i.e., parents, and perhaps the unborn's father) to present their arguments to the
Court. If the Court is unable to find the "truth" because additional parties and arguments are
present at the hearing, then our entire judicial system is suspect!

Shame on jurists who think to practice law based on trying to prove their similarity in thinking
and practice to current trends of court elsewhere. This rule as now written is another example of
judicial intervention that goes somewhat beyond the mark.

Posted by James N. McCormick May 4, 2006 03:42 PM



